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"The plaintiff was the appellant to Hie Majesty in Coun 
‘on thie appeal was whether the suit was 





"The main questi 
barred by limitation. 

‘the plaintiff, a minor, was the adopted son of опе Motiram 
Зан, а banker in the village of Burhanpur, who died on Oth 
October 1808, leaving «» will 
whieh he appointed five perso 
the defendant, his exceators and trustees aml loaving a consi- 
orabile part of this estate to the plaintiff 

During Motiram'e life-time there had been a regular course 
fof dealing between him and Rupchand, the account books 
Showing transactions extending from 21st July 1895 
May 1898 ; aud on 18th November, 1895, when the acco 
Were made up, the books hows] sums of Rs. 5,511-9-1 
principal, anl Re 2,801-2 for interest at 10 anuas per cen 
[рег month were due by Rapehand to Motiram'e estate. 

Ou 2381 June 1899 Rupehand, Ginlharilal and Jiwandas, 
threo of the exeontore or trustees will applied for 
probate under section 02 of Act У of 1831 (The Probate and 
‘Administration Act, 1851), stating in their petition that, out 
of the five persons usted, they alone were willing to become 
‘executors. This application was opposel by the other two 
parsons named in the will and by Ki the uatural father 
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` of tho plaintiff. A reply to the objections має put in by the 
applicants for probate, in which it was stated among other 
‘things а» follows — 

"B. That the applicant Rupchand Nanabhai i» а big mahajan of Burhan- 
par paying Wa. 108 ax ncome-tay, For the les five years he lad open and 
Forrest севе» with the iecenved ‘Tho Alloged llobtedness dows not 
eet hi right te агыу for probate." 

Probate of the will way, on 28th September. 1900, refused 
оп the ground (as appears from the judgment of the Civil Judge 
im the present suit, for the orders of the Probate Court were 
not on the record) that the persons named in tho will had not. 
been legally appointed executore, and the order rejecting the 
application for probate was upheld on appeal by the Judicial 
Commissioner on 30th November 1900. 

Letters of administration were not applied for, but in 1901 
Kisandas applied for в certificate of guardianship to the 
plaintiff's estate under the Guardians and Wards Act (VITI of 
1890) and this application was opposed by Motiram's widow, 
Rupabai; and on 12th March 1901, Rambonlas, one of Moti- 


















ram's agents, was by order of the District Judge арройнеї ~ 


receiver of the estate pending the disposal of the application. 
for а certificate of guardianship, 


Ов 4th July 1901 the defendant was examined nsn witness 
in the certificate proceeding», when he stated as follows -— 


“1 ваныя say how mash, if any, 1 өтө to Motirum Mobunlal' биш, 1 hedl 
a labi kbato acesunt with i. Whatever le found duo by me I мт realy to 
pay. 1 probably owe something, but 1 cannot say definitely. (ікони le 
Shown Motiram's bahi bata.) T салан say from this how much 1 own. 1 
hall compare it with my own khata and thon 1 ean say, И ie а даја 
account. When we requies mover for our lending йек we harrow 
money frow another Bahukar. Accounts are settled every Dewali 1 have 
Айю am account of my dealings with Motiram. Balances have wot basn stnik 
for two өг three yours between ча. 1 verified the petition for prolato, T 
may have signed and verified а written answer ta won-applicant’s statement, 
What 1 wrote in the petition aod answer, if T ign them, la corrost: 


On Sth September 1901 the present suit was instituted 
against Rapchand by Rambordas ax next friend of the plaintiff, 
Хо recover the principal and iuterest calculated as above stated 
due from the defendant on Motiram's accounts, On 4th 
December 1901, Kisandas, who had obtained a certificate of 
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guardianship after the filing of the plaint, was substituted for 
Rambordas on tho recond as next friend of the plaintiff. 

The defendant put in a written statement, in which he 
admitted that money had been taken from Motiram amounting 
to Ra. 45,900, of which hs had repaid Rs. 40,150, and that the 
balance wax still outstanding. He alleged that no time had 
‘Woon fixed for repayment, and that the rate of interest was 7 
Annas 0 pie and not 10 annas; aml he denied that there had 
been any settlement. of acco: and pleaded that the suit 
tation, 

Tho plaintiff filed a roply, in which be pleaded that the suit 
Was пої barred, because the defendant had acknowledged 
inbility in his petition of 25th September 1899 and in his 
deposition made on the Mh July 1901 ; and also by reason of 
tho faot that tho defendant had been acting as trustee under 
‘Motiram’s will at any rate up to 30th. November, 1900, 

‘he judgment of their Lonlships was delivered by 

Sim Актико Witts. One Motiram, of whom the appellant 
(the plaintiff in the notion) is the adopted son, and опе Rupeband, 
the respondent and the defendant in the action, were mabajans 
or muney-doalers, both residents of Burhanpur in the Central 
Provinces, ‘They had regular dealings with one another from 
Bist July, 1505 to 12th May, 1808, and at the close of these 
dealings the respondent owed Motiram Re. 5,841-9-1 on account 
of principal, and Ms. 2,801-2-0 on account of interest. No 
question has been as to the correetness of these amounts 
if the action be maintainable. 


‘The present suit was brought on Sth Scptember, 1901 to 
Recover these amounts. ‘There is mo question that they were 
due. The respondent admitted in his pleading that they were 
жо, and the only defence is that the action was barred Ly the 
lapse of time. 

Motitain died on the 6th October, 1805 leaving a will by 
Which the respondent and four other persons were appointed 
trustees to administer the estate. Three of them, of whom the 
Fespondent was one, applied for probate. ‘The application was 
орроней by the other two and by Kisandas, the natural father 
Of te appellant. Their petition of objections 
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‘record, but the reply, signed by the respondent and others is set 

- eut, and from it there can be no doubt that amongst the objec- 
tions was опе оп the ground that the respondent owed money 
to the estate. Paragraph З ix wx follows: "The applicant 
Rupehand Nanabhai їз ә big mabajan of Burhanpur paying 
Ra. 106 as income tax, For the last five years he bad open avd 
current accounts with the deceased, The alleged indebtedness 
does not affect his right to apply for probate." ‘This document 
is dated 28th September, 1899, 

‘The application for probate failed on the ground that the 
applicants were not legally appointed executors. 

There was no application for letters of administration, but 
in 1901 Kisandas applied for a certificate of guardianship, an 
application which was opposed by the widow, and in the result 
Ravehordas, one of Mot '* head agents, was appointed 
interim receiver of the estate, watil the question of a certificate 
of guardianship was disposed of. 


















Ranchondas, ax next Friend of the infant plaivtiff, instituted 
the present. suit, and ou the dth December, 1001 Kisandas, having 
obtained the certificate of guardianship, was substituted for him. 


А question has een raised as to whether the dealings bet- 
ween the respondent and Motiram were mutual as well a open 
and емеге! wid involved reciprocal demands between the parties 
жо ne to make article 85 of the Indian Limitation Act (No. 
XV of 1877), Schedule 11, applicable. "The dealings wor 
certainly not the опійиму one» of banker and customer, but 
rather in the nature ef mutual accommodation, but the 
which their Loniships take makes it necessary (о consider 
this question, and for the purposes of this care the controversy 
may be treated as if the sum due to Motiram was a simple dobt 
or seres of debts, попе of which were incurred before 28th 
September, 1896, since a» late a» the 24th January, 1897 
Motiram, as appears by the summary of accounts appended to the 
judgment of the Civil Judge (the Court of Fint Instance), 
Tad drawn against the respondent for more than the respondent 
had drawn against him. 

"The last item against the respondent in account between 
‘them ix dated 12th May 1898, and the indebtedness for principal 
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must therefore have been incurrel between 246th January 1897 
and 12th May 1806, and the periods of limitation applicable 
tothe several components of the total demand for principal 
would expire at various dates between 24th January 1900 and 
12th May 1901. And in the absence of a sufficient acknowledg- 
ment before such periods had arrived, the debt or debts would 
be barrel. 


An acknowledgment according to, the Indian Act must be 
sigued by the party to be affected by it, and the only document, 
Which can be relied upon asan acknowledgment signed by the 
respondent, ix the statement filed by the respondent in the 
proceedings touching the application for probate, the material 
part of which has been already ret out, but which it is convenient 
hore to repeat. “For the last five years he" (the respondent) 
hl open and current necounts with the deceased.” There ean 
bo no doubt that the five year» spoken of are the five years before 
the death of Motiram, і, before Gth October, 1898, On that 
date the whole of the indebtedness other than interest bad been 
1898. 





















‘There ix therefore а clear admissi 
current accounts between the parties a 
‘Tho lega! consequence would be that at that date either of them 
find а right as against the other to an account. It follows 
‘equally that, whoever on the account shoul be shown to be the 
debtor to the other, wa» bound t» pay his debt to the other, 
‘and it appears to their Lonlships that the inevitable deduction 
from this admission їх that the respondent acknowledged hi» 
liability to pay his debt to Motiram or his representative, if the 
balance should be ascertained to be »t him. 

‘The question ix whether this is sufficient by the Indian law 
to take the case out of the statute. 

Te has been already ed out that the acknowledgment 
was made before the statutory period had run out. 
requisite of section 10 is complied with. The necessity of 
Signature by the party to be charged is also complied with. 
‘The acknowledgment is not addressed to the person entitle 
but according to the “explanation” given in se 
not necessary. We have therefore the bare quest 
an ackuowledgment of liability, if the balance ou invest 
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shoald torn out to be against the person making the acknowledg- 
ment, is suficient. 

‘Their Lonlships can see no reson for drawing any distine- 
Чоп in this respect between the English and the Indian law. 
‘The question is whether a given state of circumstances falls 
within the natural meaning ofa word, which is not a word of 
ort, butan ordinary word, of the English Ianguago, and this 
question ix clear of any extrancous complications imposed by tho 
statute law of cithee England or India. 

In acase of very great weight, the authority of which has 
never been called in question, Lond Justice Mellish Iaid it down 
that an acknowledgment to take the case out of the Statate of 
Limitations, mast be either one from which an absolute ротою 
to pay can be inferred, or, secondly, an unconditional promiso to 
рау tho specific debt, or, thirdly, there must bo а conditional 
promise to pay the dobt, and evidenco that the condition bas been 
performed. (Ja пе Rivers Steam Company, Michell 4 
An unconditional acknowledgment has always beon held to 
imply a promise to pay, because that is the natoral inference, 
И nothing is sahl to the contrary, It ін what every honest. 
man would mean todo, There can be no reason for giving a 
t that there in a right 



































inference that, whoever is the ereditor shall be paid, when the 
condition is performed by the ascertainment of а balanoe in 
favour of the claimant. It жа case of the third proposition of 
‘Lord Justice Mellish, а conditional promise to pay and the 
condition performed. 

‘There was therefore on the 28th September, 1899 a sufficient 
acknowledgment to give а new period of limitation from the date 
of the acknowledgment, riz, 28th September, 1800, and the 
present suit having been commenced on Sth September 1901 is 
within any period of limitation that can be applicable, 

‘The acknowledgment, to which attention hus beeu dirceted, is 
followed in the same paragraph by the following senten 
alleged indebtedness does not affect his” (the respondent 
“Fight to apply for probate." Stress was laid by the Civil 
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Judge upou the word “alleged. He was of opinion that the 
word “had” in the sentence “ fur the last five years he had open 
‘and current accounts with the deceased " and the word “alleged” 
‘ware fatal to the validity of the acknowledgment. Their Lord- 
ships cannot share thie opinion. The first sentence shows that 
‘there were open accounts at the death of Motiram, If nothing: 
further is alleged the natural presumption is that they continued 
unsettled at the time the statement was made. ‘The sentence which 
follows is perfectly consistent with this admission. The meaning 
is even if there is a balance against the respondent, that does not 
disqualify him from fulfilling the doties of an executor," and it 
һа» been pointed out that what i» relied троп here ix an 
acknowledgment subject to the condition that an adverse balance 
really existe, and the condition is fulfilled in fact. 


Н "The judgment in the Divisional Judge's Court ix also against 
‘the acknowledgment. "The only reason given iw that it would 
require a considerable stretch of the imagination to place upon it 
the moaning that there was a right to have the account taken, 
‘thoreby implying a promise to pay. It has not, however, been 
argued that there was a promise to pay in any event, and the 
learned Judge doce not seem to have considered the meaning, 
= whieh appears to their Lordships to be the natural one, that the 
Words import an admission of liability, if the balance should prove 
to be against the respondent coupled with the fulfilment of that 
eondition—a state of things which in all reason and м 
places the acknowledgment upon the same footi 
‘acknowledgment nnoonditional in the first instance, fro 
‘in English law, а promise to pay has always been inferred 
Indian Limitation Act, section 19, however, says nothing a 
- W promise to pay and requires only a definite admission 
liability, as to whieh there can be no reason for departing from 
"the English principle that an unqualified admission and 
‘admission qualified Бу a condition, which is fulfilled, stand upon 
precisely the same footing. 
"The view taken by the Judisial Commissioner is again one 
“with which their Lordships are unable to agree. 
7 He refers to а case of Sitazys v. Raugareddi! in which it 
— was held than an acknowledgment of the plaintiff's right to hı 
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accounts taken and of the defendant’ liability to pay any balance 
(if such there should be) against him was held to satisfy section 19 
of the Limitation Aet. But this decision appeared to him to bo 
either erroneous or inapplicable, because it iv based upon two 
English cases, Prance v. умрен! and Banner v. Berridge, in 
which similar acknowledgments were held to satisfy tho English 
law upon the subject, the acknowledgment in Prayer v. умрни" 
being undistinguishable from that relied upon in the present caso, 
He goes on to zive ax his reason for considering that the English. 
сме» do not apply in the present ease the fact that the 
Engish law requires worl from which a promise to pay 
may be inferred, whereas the Indian Aet requires words, from 
whieh ап admission of liability may be inferred. But in English 
н it is the acknowledgment of liability, which is the ground 
upon which а promise to pay is inferred, so that the requirements 
ot English law are, if anything, more, and wot lees, stringent than 
thos of Indian law, which seems to be a had reason for holding 
that the English cases have no application to the proxont indu 
"he learned Judicial Commissioner further agrees with the Civil 
Judge in holding that the expression * alleged iudebtedness"' iu a 
stumbling block in the way of the appellant, a view upon which 
their Тоғ ре have already expressed their opinion, 


To the opinion af their Lonlships therefore the acknowledg- 
ment of the 28th September 1899 is sufficient to prevent the claim 
of the appellant from being barred by the Limitation Act. It is 
therefore unnecessary to discuss the other grounds upon whieh, the 
appellant bas relied. Their Lordships would notice only one 
point in connection with them. The appellant contended that 
the respondent, whether appointed executor by the will or not, 
had intermedilled with the property of the deceased, anid was wt 
all events executor de sow fort, and therefore not entitled to the 
benefit of the Limitation Aet. The respondent has in 
wimitted in the most definite manner that he did хо. In spite of 
this admission each of the three Courts below hax held that he 
did mot, and the respondent's Counsel claimed that this was a 
decision of a matter of fact, and that however erroneous 

might be, it would be contrary to the pmetice of the Judicial 
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Committee to entertain the question of its reversal, A careful 





perusal of the judgments, however, makes it perfectly clear that мън Beth 
the only reason for the view taken by the Courts below was that~ | доц pupehand. 


‘they thought the respondent had not been daly appointed 
executor, and therefore could not have intermeddled with the 
estate so as fo make himself responsible as executor, Their 
decision was therefore really one of law, and not of fact, and їж 
‘open to reconsideration. 

‘heir Lordships will humbly advise His Majesty that the 
judgments appealed against be reversed, and judgment entered 
for the appellant for the principal claimed, with interest at the 
rate of 7 annas 9 pie per cent. per mensem to date of suit and 
thereafter at the rate of б per cent, per annum till payment, 
and that the respondent be ordered to pay the costs of th 
appellant in each of the Courts below. ‘The respondent 
also pay the Coste of this appeal. 

' Appeal allowed. 











Noten order to attenct the oppliondiity of Section 19 of the Indian 
Limitation Act, the acknowledgment mut be made before 
perl. had vun out ed signed by ц 
ehargéd. Te need not he adresse ta the pereon entis T 
fore 

















ne rofervioyg ло and admitting, п 
Marital, 9 Rom, te К, 710 (719), N 
quences that may flow from the obligation seknowled 
хо comatitute an acknowledgment. Sebheeesni v ТА. 
WA P. O., 1. н. 25 LAA, бб, Kadin v. M. 
Burspavan, 28 M. 1, 0. 200 (204), 











һе waa a permanent tenant is of оо avail v. Srinirass, 1. L. R 
O Mad, 1N2 | Naraysnapps v. Годен, 7 Rom. Н.С. R. A C. 2. 125 (120) 

‘There cannot һе an aeknowiesliment =i 
admitting something. DI 

A person міна а right, 
mita the legal vonsesences f that richi ^ person admite 
What and, of which he ie in possession at the time of the exccution of the 
Жары, he admits that he s liable to restore jt to that other, Oure v 
Surendra, 10 C. W. М. 203 (205). 

An acknowledgment, to тїн, itte an acknowledgment 
pointing with rensonalle certainty to the аби: ие or the right ont 





out knowledge th 
















с соза саканы омани which ie ыд. Aruna 
Шы aad клон 
є ‘An seksowledgment. to be effectual murt bare beon a quod віти 
ment at the daie when it was made. An acknowledgment hy one of sovorni 
© heira or the mortgagee of the mortgagor's right of redemption would not be 
нисан to gire a mew starting poit for limitation even o the ontant of the 
= Interest of the pereom песине іна. Радиа v. Konui PAMS, 10M. Led, | 
/ AL Porn contrary view, soe Rhemanitan v. Arni, Т A- ЫИ M7. 
d Botan neknowiedgment of » jndgment hy ove of several Juimentdabtors i 
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hoops alive the decree against such Judgment-dobtor alone and not пани. 

the others. Ia part only of the debt is acknowledged, to that extent it le 
г һем alive, Chenin v, Romdon, 18 0, ln J. 201; 10 0. 
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v. жу Bondar, 6 ©. L. Ji 
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Before Mr. Justice Mookerjee and Mr. Justice Cusperaz. 
TARA NATH CHAKRABARTI 


- 
ISWAR CHANDRA DAS SARKAR. 


[Reported in 14 C.L.J. 598]. 


"The judgment of the Court was delivered by 

`Мооккнлкк J.—This is an appeal on behalf of the defen- 
dants in an action io ejectment. The plaintille respondenta 
commenced this action for recovery of 14, parcels of land, of 
which they claimed to be tenants under the defendants appel- 
ants as zemindars, ‘The defeadants conceded that the plaintiffs 
were their tenants, but denied their tenancy in respect of the 
lands in dispute. "The Court of first instance dismissed the 
suit. Upon appeal, the Subonlinate Judge decreed the suit in 
part, ia respect of the plots to which the tenaney right of the 
Plaintiffs had been established. ‘The defendants have now 
‘appealed to this Court, and on their behalf the only substantial 
question of law which has been argued is that the claim i 
barred by limitation, inaemuch as the plaintiffs. were occupancy 
тум», anil, necording to their own case, had been dispossessed 
‘more than two years before the commencement of the suit. 
"The plaintiff, on the other hand, have coutended that they were 
Jenure-hoers, aud uo question of limitation arose as they had 
brought the suit within twelve years from the date of dis- 


possession. 
"The learned Subordinate Judge in the Court below has 
found, that the defendants had failed to prove that the plaintiffs 
wero ocoupancy raiyats, and that consequently the special rule 
ої two years limitation could not be applied to the claim. ‘The 
Present appeal was beard by a Division Bench on the 
April, 1909, and on that occasion an onler was made under 
Onder 41, Rule 25 of the Civil Procedure Code, 1908, to enable 
the lower Court to determine the true character of the tenancy, 
"The Subordinate Judge has now returned the finding that the 
iaintiff had failed to prove that they were teuure-holders as 
































E. 


Р 
5 " 
(SELECTION OF LEADING CARES. 


= 
parted by = ‘The position, therefore, in substance, 


‘the origin of the tenancy is unknown, and neither the 
nor the defendants have been able to establish their allegation 
as to the true character of the tenancy, 


Tt ie worthy of remark that tho provision in clause (7) of 
section 20 of the Bengal Tenaney Act is of no assistance to the 
partion That clause provides that if in any proceeding under 
the Aet, it is proved or admitted that a person holds any Jand 
as a raiyat, it shall, ax between him and the landlord undor whom 
he holds the land be presumed, until the contrary in proved or 
admitted, that he hax for twelve years continuously held that 
land or some part of it as а raiyat. In the first place, this suit 
for ejectment cannot be pyoperly deemed а proceeding undor 
the Bengal Tenancy "Aet; in the second place, it is neithor 
proved por ndmitted that the plaintiffs hold as 
sequently во presumption can ariw that they m 
miyats, Nor is the presumption laid down 
tion 5 of the Bengal Tenancy Act of any u 
the question raised "befo ‘That elauso provides that whore 
the area hell by a tenant exceeds 100 standard bighas, the 
tenant shall be presumed to be a tenure-holder until the con- 
trary isshewn, Here the area held by the tevant does not exceed 
100 bighas. Consequently, the statutory: presumption 1 
inapplicable. It may be observed here that the elause 
reference has been made doce not embody a presumption that 
where the area held by a tonant is less than 100 bighas the 
tenant ix to be prommed to be a raiyat until thv contrary 
shewn. Tho presumptioa ereated by the Legislature is purely 
unilateral, and ite scope and applicability cannot be extended 
beyond ite legitimate limit». 

‘The position, therefore, is that thc plaintiffs have been 
proved to be the tenanta of the disputed lands under the defen- 
dante as their landlords, who have unlawfully dispossessed them, 
No information іє available a» to the origin of the tenancy, 
and nothing is known about the purposes for which the tenancy 
was created. The question arises, under these cirenmstances, 
whether the general rule of limi itation embodied in Article 142 
of the segond Schedule of the Limitation Act їх to be applied 
‘or whether the special rule of limitation laid down in Article З 




















n the solution of 
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of Sehelule TII of the Bengal Tenancy Act is to be taken to 
govern tbe matter. ‘The learned counsel for the defendante 
‘appellants hae contended that as clause (1) of section 184 of the 
Bengal Tenancy Act, quite a» much as section $ of the Limita- 
tion Aet, makes it obligatory upon the Court to dismiss a 
suit instituted after the time preseribed for the purpow, and 
‘as section 50 of the Civil Proeedure Code, 1882, casts the duty 
upon the plaintiffs to specify the point of time when the cause 
‘of action arose, the burden ої proof is upon the plaintiffs to 
‘establish the true character of the tenancy and the applicability 
of the rule of limitation upon which they place reliance, In 
‘answer to this contention, it has been argued by the learned 
vakil for the plaintiffs respondents, that the onus is upon the 
defendants to prove the special circumstances which would 
abridge the ordinary period of limitation applicable to cases 
of this description, In our opinion, tho contention of the res- 
pondents is well-founded and mast prevail 


лісів 142 of the second Schedule of the Limitation Aet 
providos that а suit for possession of immovable property, when 
the plaintiff while in possession of the property has been dispos- 
wed or has discontinued possession, must be 
twelve years from the date of the dispossession or discontinuance. 
‘Whore ів no room for eentroversy that the present suit ix one 
for jon of immovable property within the meaning of 
the rule thus laid down. Prima facie, therefore, thie is the rule 
applicable to the matter now before us. The defendants, 
however, contend that the period which would otherwise bea: 
Able to the plaintiffs has been abridge, because the plaintiffs a 
occupancy raiyats, and that they are bound to sue within two years 
from their dispossession as laid down in Article 3 of Schedule ПІ 
of the Bengal Tenancy Act. That Article provides t 
to recover possession of land claimed by the plaintiff as an 
occupancy raiyat must be instituted within two years from the 
date of dispossession. As the defendants rely upon the special 
rule, the burden is obviously upon them to establish the ci 
cumstances requisite to make the rule applicable. The plaintiff 
de not claim to recover possession of the land ax cceupancy 
taiyats. It may be conceded thatif it was established that the 
plaintiffs were, as a matter of fact, occupancy raiyats, the mere 
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ОРТАА their plaint, they claimed the disputed 
land, not ax occupancy raiyats but as teaure-holders, would not 

‘exclude the operation of Article З of Schedulo IIT, because, it. ix 
m well-settled principle that partis cannot be allowed to evade 


might evade the bar of limitation created by Article 3 of 
Schedule TIT, by an unfounded assertion which would not stand 
scrutiny. We shall, therfore, assume that Article 3 ould be 
applicable if it was proved that the plai were in reality 
oceupaney raiyats, But they have not been proved to be «meh ; 
neither the plaintiffe nor the defendants are able to prove the ` 
ime character of the tenancy, Under seh cironmstances, as the 
special role embodied in Article 3 of Sebedile III is not shown 
to be applicable, we must fall back upon the general rule 
embodied in Article 142 of the Limitation Act, whieh, it cannot. 
be disputed, is, by ite very terms, applicable to the caso. The 
position that in circumstances like these the burden of proof ix 
upon the party who asserts that the ease has boon taken out of 
the general rule and is governed by the special rulo, in supported 
by the principle which underlies the decisions in Mohansivph. у. 
E Conder ^, Шанин! v. B, 1, 8, М, C б wl Mangun Jha ч. 
Dothin *. "The burden of proof is rightly thrown on the. party 
who claims the protection of the shorter peri nune һе 
would fail in his contention if no evidence at all el Y en on* 
this question on either side. (Sections 102 and 1030 the Indian. 
Evidence Act, 1872). ‘The wider clause ін, hy the very шетюгаї у 
of its terme, comprehensive enongh to govern the 
ita operation is sought to be exeluied on the ground that th 
еме ix covered by а special clause, the party who takes up 
position must prove the existence of the special faot which 
operates as bar to the mit, except perhaps when the facte are 
k specially within the knowlelge of the plaintiffs. (Section 106, 
Indian Evidence Act, 1872). To put the matter in another way, 
if there їж а conflict between two periods of tation, one of 
which, the longer, is applicable to all circumstanees, and 
the other, the shorter, to special circumstances only, the 



























(IRSA) 11.8.7 Bom ат, * йам) IL. Rs 12 Cales 477. 
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longer term given by the statute to bring the suit ought to be 
. applied unless thero is clear proof of the special circumstance 
whieh would make the shorter term applicable. Cmm v. 
На 
‘The view wo take is obviously just and may be defendel on 
first principles, Й we remember. for a moment the object of 
ммен of limitation. We are not now concerned with the 
‘contlicting opinions as to the policy which underlies statutes of. 
limitation, whether they are to be strictly interpreted because 
they encourage uneonseientious defences (Lond Mansfield, С. J., 
in Quantock ү. England *], or whether they are to be construed 
liberally beenuso they are statutes of repose [Dallas, C. J, 
Lois v. Kaye *], or statutes of peace [Baron Bramwell in 
“Мише v. Gibbons *]. It ix sufficient for our prevent purpose 
to bold with Lonl St. Leonards, Trustees of Dundee Harbour v. 
ондай ^, that “all statutes of limitation have for their object 
‘tho provention of the raring op of claims at great distances of 
time when evidences are lost, and in all well-reguleted countries 
the quieting of possession is held an important point of policy. 
О Шейше Пета v. Ronject Ram * and White Poruther 7. 
М Mhe principle is lucidly explained by Sir Thomas Plamer М. R., 
їв Cholmondeley ч. Chwlon*. “Тһе publie have a great interest 
dn having a known limit fixed by law to litigation Гог the quiet 
of the community and that there may be a certain fixed. period, 
| after which the posesor may know that his title and right 
cannot be called in question.” In the еме before us, the 
. possessor knew that after the expiry of twelve years from his 
“entry, his right could not be called in question. > If it was his 
‘eure that his right ought not to be allowed to be called in 
1 after the expiry of a shorter period, namely after the 
(Ларве of two years from the commencement of his possession, 
‘was for him to prove the special eireumstances which alone 
ial protection. The burden, 
facts which 













(SSE) 1 Macquoen M. L. adt 
(1573) 20 W. R. 375 P. €. 


(1829) 1 Knapp P. C. 170 (227). 
* (120) 2 Jae. ата 










This be has failed to do. Consequently, in our 
‘the Subordinate Judge has rightly applied tho general 


"The. result is that the decree mela by the Subordinate Judge 
ж affirmed, and this appeal dismissed with costs, 





Appeal ismine. 
Nite. Under Act X of 1950 and Bengal Act VILI of 1809, in tho provisions 
corresponding io Art. 3 Beh. III of the Бем! Tenancy” Act, the wonde 
ину ejected by the parson entitled to receive rent for the каны” occurred, { 
19 was held that the special limitations provided for by these Acta did not 
Amply where the suit was ase to uy a bond file question of illo and that 
where the plaintiff claimed to establish а title which the andlor did nob = 
confers and өтөй, but denied from the commencement, be could bring his 
sit wir tbe generat period of 12 years from the date of dicpomsenion 
бешөө Diss я. Bes, 7 W. Rey 188 P. R, 1 D. L. R. Sop. Vol, 098; Aino 
Ratan, 1, Ko їз, Cale 000; Moor к. 14 Cale. тм. 
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LIMITATION ACT. n 
SECRETARY OF STATE FOR INDIA 


KRISHNAMONI GUPTA. 
AND тик cRoss-arrear 


(Reported in Т. I. R. 99 Cale. 518 ; 1. R. 29 1. A. 104 ; 
ВС W. №. 617 P.C) 
еринен: Lone Маскланткэ, Davey, Ronentsox, and Laxmi 

‘The plaintiffs, called in this litigation the Mosumdars, insti- 1: 
tuted a suit on ЗОН» March, 1804 to recover possession of 3,45. gecrotary of State 
Lighss of alluvial land, on the ground that it was a re-formation "ter orn 
оп the site of part of thoir permanently-settled extates of Silim- Кима Gupta. 
pore im pergunnah Amirabad and Durgapore in pergunnah 
Borhampore, and that they bad been wrongfully onsted from it 
by the Government, Ы 

Mhe plaint alleged that the zemindari pergunnah Amirabad, 
which was formerly inclyded im Rajshahye district, but now 
forms part of the district of Faridpore, where it bears the 
Collectorate number 898, and the zemindari pergunnab Berham- 
pore, which was also in Rajshahye, but now forms part of the 
district of Pabna, where it bears the Collectorate number 148, 
belonged to Joy Sunker Mozumdar and his brother Ram Sunker 
Mozumdar, from whom they descended t^ the plaintiffs ; that 
previous to 1827 а large portion of the properties Nos. 895 and 
348 having been washed away hy the force of the current of the 
Fiver Pudma re-formed again, and was upon such re-formation 
taken pomession of and held by the plaintiffs pr 
that while they wore in. possession of such re-formed 1 
Government took resumption proceedings under Regulation I1 
of 1810, and һай а survey made of, a others, 9,407 
1и, of the land which had so re-formed, but on 17th 
1827 the anid land was releases! by the Govornm 
im the possession of the preleceeere of t 
various other resumption proceedings took place i 
and 1846, and fresh diluvion and alluvion occurred; amd that 
while the Mozumdar family was represented by youths or 
Purdanashin Yulies unable to protect their interests (all the elder 
members of the family having died off), (дай and revenue survey 
‘measurements were made in the years 1857 to 1859, and the 
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SELECTION OF LEADING CASES. 


їв the site of the lands belonging to (he 





possession of by the Goverument, and a leasehold settle- 
ment of such re-formed lands was concluded with the 
Moramdars; that there was again further diluvion, and the 
lande in question began to re-form from Ше year 1884, whon 
the Morumdars took possession of them and were dispossessed 
by the Government in June, 1885; and that being unable to 
recover possession by other means, this suit was brought, in 
which the Mozumdars prayed that t е to the said lands 
might be declared anda decree made in their favour for possession 
of the lande, for mesne profits, and for further and other relief. 

The Government filed а written statement on Ist November, 
1804, in which, amongst other defencer, they (a) denied that the 
Morunidars were ever in possession of the land өпей for under 
any claim of proprietary right; (0) denied that the land sued 
for was any part of any of the citates alleged to belong to 
the Mozumdars; (с) submitted that the Mozumdare having 
acknowledged the title of the Government to the said lands by 
taking farming settlements of it from the Government from 1849 
to 1888 were estopped from denying tho title of the Government 
to the said lands ; (4) denied that the land claimed was any por- 
tion of the 9,407 bighas of land alleged to have been released to 
the Mozumdars in August, 1827, or was а re-formation ja alfa of 
any of the Mozumdars’ estates , (^) denied that the Mozumdurs" 
villages lay to the immediate north of the Government estates 
of Dhunchi, Sonakandar, and Gachiadaha, and alleged that tho 
said villages had the river Padma laying on their immediate north, 
СР) submitted that it appeared clearly from the (файний and 
revenue survey measurements made in 1833-59 that the land 
claimed in the suit was part of the Government estates of Dhun 
Sonakandar, and Gachiadaha, and that this had been admitted 
and acknowlelged by the Mozumdars, who had for more thi 
thirty years acknowledged the title of the Government by taking 
leases of the said land from the Government, who had, in April, 
1889, resumed khas possession of the lands so leased, 

‘The judgment of their Lordships was delivered by 

Loun Daver—The river Padma is one of those great rivers 
im India which frequently change their course. Sometimes it - 
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LIMITATION scr. » 


has eut from north to south and then again from south to north, 
and sometimes it has eut in both directions at the eame time. 
As the bed of the river has shifted from time to time, cultivable 
lands have been submerged and again lands, which had been 
submerged, have been re-formed and соте cultivable. The 
plaintiffs in the action out of which these appeals arise are the 
present. representatives of a family named Mozumdar, and they 
‘anid theirancestors are conveniently referred to as the Mozumdars. 
A permanent settlement was made with this family ander 
Regulation I of 1793 of zemindaris Nos. 808 and 148 ata 
fixed assessment. These zemindaris were on the north of what 
‘was at the time of settlement the river bed, ‘They are said to 
have comprised а mauz- called Mowkuri ; bat owing to changes 
in the river-bed the name has disappeared from the maps, and 
‘tho identification of the site of this mauza wax one of the 
questions of fact in the case. The Government are the proprietors 
Of the khas mehals chur Dhunchi, Sonakandar, and Gachiadaha, 
situate on what was in earlier times the southern bank of the 
river. 

‘The Mozumdars commenced this action on the 30th March, 
1804, olai certain lande which bad been submerged and 
Were re-formed as appertaining to mauza Mowkuri and part of 
their zemindaris. Tho Government by their written statement 
pleaded (amongst other things) that neither the plaintiffs nor 
their predecessors ever were in possession of the land claimed in 
their alleged proprietary right, and that the suit was barred by 
limitation, "Ihe only issues to which their Lordships! attention 
‘was directed wore the second, whether the suit was barred by 
limitation, and the fourth, whether the land in dispute formed 
any portion of estates Nos, 808 and 148 at the time of the 
permanent settlement. 

‘The land originally in dispute is defined by а yellow line on 
the aurin’s map appended to the High Court's decree. It wag 
admitted by Counsel for the Mozumdars that they could not 
‘maintain their claim to the pointed triangular piece to the south 
OF what is called the line of 1545, and on the other hand the 
Government do not now claim a small piece to the north of the 
lime of 1859. ‘The land now in dispute therefore is comprised 

Between the lines of 1845 and 1859, which describe approximately 
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2i 
ies 
“the southern bank of tbe river st those respective dates, "Those 


J аы» lands are divided into two nearly equal portions by a blue line 


uc 


describing the river bank of 1860. ‘The Subordinate Judge 
decided wholly in favour of the Government. Tbe High Court 
decided in favour of (Ng Mozumdars as to the portion of the land 
lying between the line of 1859 on the north and the blue line of 
1869 ou the south, and in favour of the Government as regards 
the southern portion between the line of 1869 and the line of 
1845. Both parties have appealed. 

‘The learned Counsel for the Government for the purposes of 
the appeal accepted the facts as found by the High Court and relied 
exclusively on limitation in support of their claim. "heir Lord- 
ships therefore are not called ou to discuss any of the questions 
of fact, which were in issue in the Court below. The High Court 
has found that the land now io dispute formed part of a tract of 
9407 bighas which had been released to the Mozomdars in 1827 
forming part of their permanently-settled lands. "Their Lord- 
ships need only state the subsequent events so far ax may be 
necessary to make the argument on behalf of the Government. 
intelligible. 

Between 1832 and 1813 the river had moved northwards 
to the line of 1545, and an island had been formed on the south. 
of the then riverbed. By a proceeding in the Collectorate of 
the 17th April, 1840 this land was deemed in favour of the 
Government as Јаја. Zjara settlements were made by the 
Government for this Jajira land for terms of ten years. 

By the year 1500 the river had again moved northwards to 
the line of 1850, and the lands now in dispute, which in 1845 
had been submerged, were reformed. ‘The Government claimed 
these lands as an accretion to their Jajira land, and by proceed- 
ings in the Collectorate of February, 1859 they were adjudged 
to the Government as being within Dhanchi, Sonakandar, and 
Gachiadala. ‘Thereupon jar settlements of these lands also 
were made with the Mozumdars for terms of ten years from Ist 
May, 1859 to 30th April, 1869,—and the Mozumdars entered 
into possession under the jara and paid the jumwas thereby 
reserved. 

After 1859 the river moved southwards, and în 1809 when 
the last-named ijara settlements determined the southern bank 
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‘Was the blue line called the line of 1869, the lands in dispute 
north of that line having become submerged. The Mozumdars 
‘appear to have renewed their ijarwe for the parts of the disputed 
Jnd from time to time uosubmerged, usually from year to year, 
until the year 1882. The river һа» now again moved north- 
wards, and all tbe lande submerged between 1859 and 1882 
have been re-formed. 

“Tn 1885 the Mozumdare took possession of the lands in 
aliszute, but were dispossessed by the Goverament iu the follow- 
ing ува. 

‘On these facts the Government contend that the possession 
‘of the Mozumdars under the ага» granted to them was in fact 
and in law the possession of the Government claiming 
propriotary right in the disputed lands, and that such possession. 
was in exclusion of and adverse to the claim of the Mozumdars 
to be proprietors thereof. As reganls the southern portion 
Lotween the lines of 1813 and 1809, the learned Judges in the 
High Court have found that the Government were unquestion- 
ably in possession from the year 1850 to the year 1874- 
they hold that, if the Government acquired an adverse title in 
respect thereof. that title could not be lost unless they were out 
of possession of the rame for 




















wt parties should be 
barred by lapse of time during which they were fh physical posses- 
sion and estopped from disputing the title of the Government. 
But there їх no doubt that the possession of the tenant is in law 
the possession of the landlord or superior proprietor, and it can 
make no difference whether the tenant be опе who might claim 
айхегзеу to his landlonl or not. Indeed in such a case it may be 
thought that the adverse character of the possession is placed 
"beyond controversy. On the expiration of first ijara settlement 
for ten years the estoppel came to an end, and the Mozumdare 








- might have asserted their title against the Government. But 


they preferred to renew their aras from year to year. This 
part of the case was not seriously contested by Mr. Mayne on 
behalf of the Mozumdars, and indeed it was admitted by him 
that the Government were in possession from the date of the 
proceedings in the Collectorate of February, 1859. 

As regards the northern portion ої the disputed lands, other 
considerations apply. The Government have never had actual 
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period of twelve years, beeause the lands became subme 
orged 


possession of the land through their ijaradars fora continuous 








prior to the year 1869, and remained so (it is found by the 
High Court) until within ten years of the commencement of 
the suit, But it is urged on behalf of the Government that, 
having been in possession through their tenants when the 
lands became submerged, their possession must be deemed to 
have continued in law while the lands were under water aud 
to have revived on their being re-formed, and reliance is placed 
ова вам of Kully Chura Sahov v, The Secretary of Stale, 
decided by the High Court in 1881. For the purpose of 
trying the question whetber limitation applies, the Government 
must be regarded as a trespasser and dispossessor of thy 
rightful owners, and in the o of their Lordships it would 
be contrary both to principle and authority to imply such 
constructive posession in favour of a wrongdoer, «o ns to enable 
him to obtain thereby a title by limitation. ln onder to sustain 
a claim to land by limitation under the Indían Aet, there must — | 
in their opinion be actual possession of а person claiming as 
of right by himself or by persons deriving title from him. ‘The 
posession of the Government was in fact determined by the 
submergence of the land which then became derelict, and so 
Jong as it remained in that state, no title could be acquired 
against the true owner. Sir В. Garth, however, seem» to have 
thought that in such a case the possession of the trespasser 
would continue, until the true owner resumed possession, E 

‘Their Lorllips can ix view. On the contrary, 
they thik that on the dispossession of the Government by the 00 
ria major of the floods, the constructive possession of the land was 
GE anywhere) in the true owners. Inthe саве of the Trustees, 
Exeewtors, and Agency Company v. Short ° 
by this Board that “ if a person enters upon the Jand of another © 
and holds possession for а time, and then without having acquired — 
a title under the statute abandons possession, the rightful 
Owner on the abandonment is in the same position in all 
respects as be wis before the intrusion took place.” And the 
opinion of Parke B., is there quoted that there must be both 

* (531) LLR, 0 Cale. 725. 
* (inas) L Б. 134. C. 799. 

























































LIMITATION ACT. 


absence uf possession by the person who has the right and actual 


possession by another to bring the case within the statute. 

‘Their Lordships thiok that for this purpose dispossession by 
vis major has the same effect as voluntary abandonment, and 
thay ure of opinion that the case of Ka//y Churn байоо v. The 
Secretary of State " was wrongly decided and ought to be 
overruled, In the result therefore their Lordships agree with 
the Court below on this part of the case and the appeal of the 
Secretary of State 

Only опе point was raised in the cross-appeal of the Mozumdars, 
‘which may be shortly disposed of. They say that the whole of 
the disputed land has been found to have been at one time part of 
"their zemindaris, of which (as already mentioned) a permanent 
settlement was made with them, and they point to the third clause 
of tho Regulation of 1793, by which the Government engage not 
to raise the assessment on permanently-settlel lands, ‘They have 
always paid and continue to pay the full amount of this assessme 








- and it Îs argued that the exaction by the Government of the 


emmas under the ijaras in addition to the assessment under the 
permanent settlement was a breach of the engagement, and the 
Goverument (they say) are stopped from assert 
tury rights in the land. It is difficult to sce where the estoppel 
omes in, and what must be meant is that the zemindars should be 
doomed to have been in possession of the lands as part of their 
geminilaris and not under the баа» (which should be treated ns a 
more usurpation or overebarge), 
limitation. Tho grievance felt by the Mazumdar» i» intelligible 
enough, bit their Lordships can only decide the questio 
Dotween the parties according to law, and it is out 
province to deal with any question of hanlship. The q 
‘toally in, what was the character of the possession of the |. 
after the grant of the «ros, and whether even 
have happened they remain or are part of the zemindar 
off which the permanent assessment is paid heir? The answer can 
only be that the Mozumdars elected and agreed to hold the lands 
‘not as part of their zemindaris, but as the part of а khas mehal of 
‘the Government, and to pay the jnmus reserved by the jaras on 
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* 881) I. L. н. 6 Cale 725. 








E (SELECTION OF LEADING CASES. 
Va orig, lat te fo tha change of e position of the 
ма | Mozumdars wae the decision of the Colleotorate in February, 1850 
"that these lands belonged to the Government ax an accretion to 
their Jajira land. This decision was acquiesced in by the Mozum- 
даг», and по case has been proved for rel 
legal consequence of their acquiescence. 


that this decision of 1859 was given prior to the case of Lopez v. 
Muddun Mohu» Thakoor ^, decided by this Board in 1870. It 
is for the Government, not for their Lordships, to say whether the 
Government should insist on a title acquired by limitation in con- 
sequence of а decision in the Collectorate wader an erroneous 
impression of the law. ‘Their Lordships can only say (hat thoy 
agree on this part of the case alo with the learned Judges of 
the High Court, and the cross-appeal Гай». 

‘Their Lordships will therefore humbly advise His Majesty 
that both appeals should be dismissed and the appellants in eno 
cae will pay the costs of their appent. 





Appeals divmirsed, 


NOTE, 


Ia man buy a piece of open ground, he fe wot bonni ta enelose И oF bath 
pan А өе formally to take pomeesion of ity wor. I he does. formally: takin 
ремінь of И, le he bound to proclaim Му subsequent acts the continuance 
Mf pomension so long as tbe land romaine nnocoupied Ме righin are not 
nterfered with, und he ia wot called upon to assert them. Mo has wo самае 
Of өф, мий there le na person whom he tan өне, His санне of notion 
таня whem another person takes possession of tho land, nnd noh before, 

‘The term posession’ in өтө which (a weed in widely derent senses in 
dealing with diffrent subjects and refers sometimes to tangible or physical 
үчөө and sometimes to constructive nv legal peserseion : Chidumbara Y- 
Патент, 13 M. L J. 1; 1. 1, I. 27 Mad. 67 

Ponsesalon fe prime fri proof of ownership | I le во Лети И la rhe ntm 
of the neta of ownership. ‘This piles lath to prior and to proven! peseresion, 
Possession haw n two-fold value, it ie evidence of ownership, тюй їж Melt 
the foundation of » right 1o possession: Hurt v. Dhendi, В Bom, by МОВ 
ки вію Bhaywanring v. The Secretary of Site, 10 Bom. То R. D71, А poreon 
‘who haa taken possession of Ind жиш Vile han, while he continnes in 
ach possession ant eves before the statutory peril has raped, n trans 
‘nimble, deviate unl heritable interest in the property thongh ene which 
in аме at any moment t le defeated ly the Абеу wf the original owner, 
And И өш parson be энесе өй in the possession у one claiming through 

3 * CRO) 13 Moore's А 407. 

































LIMITATION аст. в 
ме who ММ» өй! the expiration of. that perio, werk ancoomor has then ae 
anie А ім ta the ринит, we һә hei himasit occupied for the whole 
Art Аан емон General of Benge! v. Abinas, 3 C.L 3. бла: Gobind 
т Mohan, I. La R. ЗАЙ 197; Paion, т. Rom Bharose, L L. R. 7 ANL 100, 
SMi Gopal v. Nisha, BA, L J. 775} Ile R 29 AN, 82, Babe Ram v. Ranke 
Bihari, А. la J. 484, nad Я v. учні, L L R. ЯЗ Май 80. 


Possesion In law continuos until another persa interferes with it 
эгини! v, M'Kinfy, 10 r, L. Me 14) Beth v. ері, 0 Euch. 08; Apesev 
Company v. Short, 13 App. Oax TOL In order ta bring а case within the 

atuto of limitation, there must be Loth simoneae of possession by the perenn 
‘ho hea the right amd асбон) fuomension by another, whether adverse or not, 
бө be protectod. Y. G. Immediately after sn execution mle in 1593, the defen- 
dante took proceedings to set И sode Wat were uneuccensfol. They then 
Insttuted ait im 1505 to set ante the decree on the grand of fraud and to 
ave the anlo өзгөй ал held parroant to » frasdalent decree, The pro- 
ceedings in that sult terminated on the 27th June, 1905, when i wae 
"lames. Hold, that fn the eye of the law, the possession vested in the 
Plain, te rigbtfal owners, ae oon aa the cevepation of the defendante 
Verwinated in fret: consequently, the plaints erase of action аге in 
1008, whan the defendnnta took possession. унн Аа v. Kishore, 250. L J 
483,20 O. W.N. 30%. 


Adverse possession moans possession by a person Маце the land on 
Makowa babait of some person other tha the tree owner having a risht 
жо Immediate possession; Mey т. Kaly Preweme, L L МО 4 Cole 920) 
Balkrishna ү. Govind, 4 Bom. L. M. 312, 1.1, К. 20 Dom. 617. Possession 
етй be adverse надева tho claims of the parties are hostile and adverse 
a өмһ оро: haitun v. бейит, 6 C.L J O2 Tie acta required by 
Лан to constitute м Че by deeree ревии must be nf ow omequlvcoal 
«нөнү, кей they төм be such shat те legal origin can лис to 
міх Панда v. Мукден, I. R. 2 Bom. 419, Foe т. иа, 
^ Bom. L. В. 004. Adverse ушн» to be vet be рш 
Magonia tn contiaaity, in publicity and in extent of area. The possession 
to be ndvorne, must be actual, visible, esclusi Hie, The sete of 
meer, in order that they may take the soll out of the true owner and vear 

[Pai wrong deer, mint bo of a character soch na la inconsatent with the 
утен, of the wei] for the erpoere for which he intended to use i 
Мето Bahadur v. Gopi Kath, 13 O. lp 3.625. Sole окар uf a part 
чїй» joint eunte by ome co-owner docs not necessarily ply on ouster of 
ika other coowner. Meijen Y. Purnendu, 11 CL. 189, ar where 
























Маме and alienated the whole of it to a stranger, there was an aneortho 
of hostilo title on bis part and the irasafereo is entitled to possession of ) 
uw of the property: apendra ©, Hers Chandra, H C. L 3. 640 A 
‘eousharer though with the tacit or expres consent of bis coaharer in = 
‘secupation of а portion of joint property, is wot entitled to ehange the uan. 
‘Of that possession ое û www the property im а төй different from thar 
hish i had proviowsly been wei. fs v Semen 19С L A 4T, ds 
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SELECTION OP LEADING CASES. 


с.т. м. 1101 1.1 В. at Cale. аза. The lesding case shown (һы а truo 
owner by bolding аза tenant mndar the trepane is ироа 

_ "There may be adverse pousadon by satura ушан! арыны hin infant 
Werl; Basanta Kumari v. Канаду, 2C. L JE P. О, 100. WON 
Гїл. 8-33 Cale за, by Government эрмин Court of Warde хера à 
prive person: Gure Dam v, Hee Kamorh M C. W. N. Mi, Mi 
Gia. a 





‘Tho tenant's possession may be adverse to that of his landlord when he 
asserts an Independent title to the knowledge of the person npuinst whi 
ме claimed М» title; Srinath v. Змі, 1З С. L. J, 000. Before n party rem 
e said to ате acquire a ttle by adverse posession against another whom 
he had бінрожкенної, № la necessary to find not only that the other hae beon 
dispossessed, but that the party claiming tle has been in pomewion and 
Mas exercised rights uf possession өтөк the disputes tract : 'Durga v. Konchai, 
BOLI. 711 Мами)» Rirendra v. Dharat, 28 C. Lo J. 117; Kadir ae v. 
Maharaja Birendra 22 C, L. 3. 110 








‘The posession of n person claiming to hold property wiveresly to tho 
mortgagor does not become adverse бө the тині, who has purchased 
the property at а sale in erection of « decree obtained on his mortgage 
жый after the sale when the ownership in, and the beneficial title to, the 
land for tho frst time хема in him. Aimadar v. Mathan, 10 C, W, N, 008 
I. Lt 33 Cate, 1015; umda v, Ahmad, 4 А. L. 3. R. 85, T. L. R, 20 AN. 119, 
Vyeperi v. Senawma, ^20 М. L J, 040 F. M. Тегаи v. Venhatras, 
4 Вот. І, R. 721; L 1, N. 27 Dom. 721, The mortgagor and the worüggeo 
may ngres at any time that the mortgagee hall be in possession of the 
mortgaged property өз owner thereof; and possersion so held by the 
‘mortgages for over 12 years will extinguish the mortgagor's title to redeem | 
Umman v. Nagalla, 23 M. L J. 9005 1. L И. ат Mai. 645. 











Where the tenant encroaches prima facie in his eharnctor at tenant, th 
landlord is entitled to trent him ва euch till he bas notice of а repnitiatlon 
such character and an sasert'on nt а hostile ttle: how v. Raja Паттен), 
30.1.2125, Wali Алтей v. Tata, 1 L. R. 3Í Cole. 307; Maharaja Miren- 
dra v. Laken, 22 C. L. J. 129; Maharaja Birendra v. Gapan, 28 C. L J, Md. 











Possession of a limited interest in immovable property way be jut as 
mneh adverse for the purpose of barring а pol for the determination of 
that United interes, an адепте possession of a complete interest in the 
property operates to bar « soit for tho whole property ; but such adverse 
posseesion of limited interest ix good only to the extent of that interes. 
‘The nature and effect of possession depend upon the nature and extent of 
‘he нема мине by the overt conduct or express declaration of the person 
relying on it; Шк v. Raja Ramranjan, 2 C. Le J. 125s Icharan v. Мітому, 
JL. W. эв сөс. 470; 7 0.1, 2. мю, 12 C. W. N. 630; Gopal v. Labhiram, 
100. W. N. 634; Kall v: Dabireddin, 18 C. W. N, O54; умен}! v. Ramanji, 

лол. ZH, LL. M. 27 Bom. $15; Trimbak v. Sheth Gulom, 12 Bom, 

7208, 1. L-R 34 flow. 329, А rent free gran may be inferred from 
Tong possession without payment of rent. Nawab Ali v. Maharaja леміне, 
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LIMITATION ACT. т 






220.1, 2.124, Jafer v. Mahara Direnara, 2 C. М 3. 180; Maharaja 
ттш v. Chandi, £2 C, 1 3, n. 

‘Tha doatrine of constructive possession cannot be applied in favour of 
* wrongdoer, whos poension eto be confined to actoal ponent. Хам 
Bahadur v. Gopi Nath, 130. L 3. 62% liie applied only m favour of а 
НИМИ owner! Јерин, v. Baladen, 1. 1. З Cale 001 00. 1. 3. TBS; 
FO. W.N. 187, Anands Hari «Secretary м маг, 30. L J 
Blaweler v. Миым Kua) Behari, 12 C. W- S. T3, TC. LJ. 
| кешу Mersin, 19 €. W. X. (ТУ, M the lend be im рок 
L а puer daring the yart of the yor when inst obere the 
малене possession is im the rightful veper ands ttle by adverse 
E романі cannot bo acquired by a trespamer ° Lelsath v. Моко 
1 
Р 











11 A. La J. Н. бв. 


There la то difference in principle na regarda the application of the statute 
of imitation between the caso of mines and the case of other land where the. 
fact of possession ie more open зей votoricos. 

і Tucorporeal rights euch asensoments are not capable in an exact seman of 
elg possessed; and unless an easement had ripened into а prescriptive one, 
ere enjoyment of the emsement for any length of timo short of the full 
лі of prescription gives no right for the enjoyer to maintain an action 
grin any pomon Infringing wich а wer! Nerusnppaye v. Ganapathi, 

[0 Kd M. 38 Mad. 290. 


Keishbmamoni 
Gupta. 









SELECTION OF LEADING CARES. 


THE TRUSTEES, EXECUTORS, AND AGENCY 
- COMPANY LIMITED, AND TEMPLETON. 


r 


SHORT. 


[Reported in 18 App. Cas. 793.) 


Tho Judgment of their Lordships was delivered by 

‘Lou Macsiowris—On the 2300 of December, 1885, the 
appellants, a» plaintiffe, bronght an action against the ren- 
pondent, as defendant, to recover fifty acres of land situated 
the district of Botany Bay, in the County of Cumberland, 
iu the Colony of New South Wales. 


Mhe defence was the Statute of Limitations (3 and 4 Will. 
4, C. 27), which was adopted in the Colony by the Act No. З 
“ 1837. 

The action come on for trial in September, 1886, before 
the late Chief Justice Martin and a jury. 

For the present purpose the facts of the case may be stated 
very shortly. The land in dispute was, until recently, waste 
open bush. ‘The plaintiffs at the trial proved n completo docu- 
mentary title deduced from a Crown grant in 1810. But 
they failed to prove to the satisfaction of the learned judge 
at the trial that they or any person through whom they claimed 
had been in actual occupation of the land at any time during 
the period of twenty years immediately preceding the com- 
mencement of the action. On the other hand the defendant, 
who claimed to have purchased the land within the last few 
years, did not prove to the satisfaction of the learned judge 
that he and the person or persons through whom he claimed 
had been in continuous possession during the statutory period. 

‘The Chief Justice told the jury that when any person went 
into possession of another's land, and exercised dominion ove 
it, with the intention of claiming it, and the Statute of Limi- 
tations thereupon began to run ав against the owner of the 
land, wach ronning was never stopped, notwithstanding that 
the intruder abandoned the land long before the expiration of 
twenty years from his first entry, and no other person took 
possession of such land, and the right of the true owner to 






















"The Chief Justice also told the jury that at the expira- 
tion of the twenty years after such taking possession of the 
‘as against the true owner, his right of action was defeated, 
‘notwithstanding there may not have been twenty years posses- 
sion as agaiust him. 

A verdict. was found for the defendant. 

` On the 27th of October, 1886, the plaintiffs applied for a 
‘role mii for a new trial on the ground of misdirection. The 
application was heard before the late Chief Justice, Faucett, J. 
aud Windeyer, J., who refused the rule. The Chief Justice 
iw reported to have said. “There is по doubt that there was 
evidence sufficient to justify the verdict of the jury as to the 
occupation of the land more than forty years ago, which caused 
the statute (o run against the legal owner. "That being so, 
‘there was no evidence whatever that the legal owner during 
‘that time ever retook possession, or even walked over the land. 
"The statute having been set ranting there was nothing to 
“stop it.” 

То this report Faucett, J., has been good enough to 
the following memorandum for the information of thei 
ships:— 

"This is substantially a correct note of the reasons given 
‘by the late Chief Justice for refusing the rule in this case 
His judgment was given in very few words. 

“I may add that it bas been before held by this Court that 
‘when the rightful owner of Tand has been dispossessed, and the 
statute bas once begun to run against him, tbe statute does 
not cease to run ; in other words, the operation of the statute is 
‘not suspended until the rightful owner has exercised some act 
‘of ownership on the land ; and that if the rightful owner allows 
- twenty years to elapse, from the time when the statute so first 
began to ruo, without exercising any such act of ownership, he 
саапоһ recover in ejectment against any person who may happen 
tobe in possession at the end of the twenty years, although 
‘there may bave been an interval in the twenty years during 
which по one was in possession. 

























SELECTION OF LEADING CASES. 


1 "То мор or suspend the operation of the statute there must 
(0 be some new act of ownership on the part of the rightful owner, 
(— "There must be, as it were, a new departure," 

The doctrine appears to have had its origin in the caso of 
Laing v. Bain, which was before the Supreme Court on a motion 
fora new trial in March, 1876, Their Lordships were referred 
to a note of the ease in Oliver's R al Property Statutes, p. 79. 
Martin, C. J., is there reported to have said that "it was clear 
Jaw that if the statute once commenced to run it would not stop 
except by the owner going into possession and so getting, as it 
wore, а new departure.” 

"heir Lordships are unable to concur in this view, ‘They 
are of opinion that if а person enters upon the land of another 
and holds pomwssion for а time, and then, without having 
seguiro title under the statute, abandons powewion, the 
rightful owner, on the abandoument, the same position in 
ЭЙ respects as he was before the intrusion took place. "here is 
во one against whom he can bring an action. He cannot make 
an entry upon himself. ‘There їх no positive enactment, nor is 
there any principle of law, which requires him to do any act, to 
issue any notice, or to perform any ceremony in order to 
rebabilitate himself. No new departure is necessary. ‘The 
possession of the intruder, ineffeetanl for the purpose of trans- 
ferrimg title, ceases upon its abandonment to be effectual for 
any purpose, It does not leave behind it any cloud on the 
title of the rightful owner or any secret process at work for 
the possible benefit in time to come of some casual interloper or 
lucky vagrant, 

‘There is not, in their Lordships” opinion, any analogy 
between the case supposed and the case of successive disabilities 
mentioned in the statute. There the statute “continues to 

Tun" because there is а person in posession in whose favour 
it is running. 

‘There ix no diet authority on the point in this country. 
But such authority as there is seems to be opposed to the 
doctrine laid down by the Supreme Court, lt is sufficiont 
to refer to MeDownell у. МеКіму , Lord St. Leonard's Real 
Property Statutes, p. 31, and Smith є. Lloyd. In the 
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in tho judgment of Blackburne, C. J. 

:Kinty', and the principle on which it is founded.” 

. Their Lordships have only to add that, in their opinion, 
. Where is no difference in principle as regards the application of 


It ix obvious that in the case of mines, the doctrine contented 
“for might lead to startling results and produce great injustice 
Tí the result, therefore, their Lordships have come to the 
‘conclusion that the direction given to the jury by the learned 
_ Chief Justice was, not law, and they think that there wax 
‘substantial miscarriage in tke trial. 
‘They will, therefore, humbly advise Her Majesty that the 
judgment of the Supreme Court refusing the rule nisi onght т 
be reversed, that a new trial ought to be directed, aml that the 
costa in the former trial and of the application for the rule 
ought to be costs in the action. 
‘he respondent will pay the costs of the appeal. 
. xore. 
Possession in law continues until another person interferes with it 
Ar Donali ү. Куму, 10 r. 1. R S141 Be v. Ley, 9 Rach. Мт 


Where к person in wrongful possession joes out, Wat ie wot followed. into 
possession by others, the truo owner's possession is revived, and the limitation. 
“whieh commenced to run against him cesses to do so. Por the continuance of 
the ranning of time, there must always be sone one gama whom the 
|plaint ean bringt эв action of ejectment. This other's possession 
possession on his own behalf, ава not with the permission of the owner. 
Durga v. Kamchai, 6 C.L- 71 (70). 






To constitute diapossension there must, in every case, be positivo acre 
‘hich can be referred only to the intention of acquiring exclusive control 
(umdararastrial v. Govinda, 1. L R. 31 Mad. з, 10 М. 1. 7 900), and whieh 


Sew in this connection Note to Secretary af Siate v Krirtamon i, LLM. 
29 Cale, 518. 
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GOPESHWAR PAL. 


т. 
JIBAN CHANDRA CHANDRA. 
[Reported N I.L.R. 41 Cate: 1195; 19 CLS. 549; 
18 C.W.N. 804). 

‘The facta of the case are as follows x 

‘Tho sult was broaght for declaration of title to and possession of a certain 
piece of land of an aroa about 10 bighas, The land in dispute was originally 
Мамо land, held by ово Kali Lohar, the ghatwsl. In the year 1800, the 
манної granted to the plaintif's great grand-father а temporary lesse of the 
land in dispute for cultivating purposes. 

Tu the year 1874 renewed lease was granted to the plaintifs grand- 
father by a registered document. On the Ist of April, 1979, documents 
‘wore executed purporting to convert the holding into a Mokarrari- 

Jn the year 1002, the yhatealé land was resumed by the Maharajah of 
Burdwan and tho Maharajah settled the land with the former ghatwa! Kali 
Lohar in May, 1902. 

On the 28th June, 1009, Kali Lohar sold the lande 
ofendants, who almost immediately disporsessed the і 
"Tho present muit was instituted in the month of July, 199. 

The judgment of the Court was as follows — 

Owing to a difference of opinion, а point of law ha been 
stated by Mr. Justico Fletcher and Mr. Justice N. R. 
Chatterjes under section 98 of the Civil Procedure Code, and 
‘the appeal has accordingly been heard upon that point only by 
five of the other Judges of the Court. The point of law stated 
is whether the decision of the majority in the case of Maxjdoori 
Bii v. Abel Майнтей' has been affected by the judgment 
of the Privy Council in the case of Soni Ram v. Kanhaiya 
Tal? ТМ actual decision of the majority in Manjhoori Bib 
Case," was that the special rule of limitation extended to unde 
raiyats by the amendment in 1908 of the 3rd Article in the 
Brd Schedule of the Bengal Tenancy Act did not apply, where 
the dispossession was in 1808 and the suit for recovery of 
‘possession was instituted on the 25th of August, 1008. 

The judgment of the Privy Council in Soni Rom v. 
Kanhaiya Lai? was concerned not with the special law of 


* (1018) 17 O. W. 880. = (1919) ГІ. R95 AIL. 227. R 40 1. 4.74, 


the contesting 
(f of tho mme. 






































limitation, but with the general law as enacted in Act XIV 
of 1859 and Act XV of 1877. The suit in that ease was 
instituted on the 4th March, 1907, and was brought for the 
redemption of а mortgage. One defence was the bar of 
limitation, The plaintiff sought to meet this plea by setting 
up certain acknowledgments, and relied on the fact that they 





XV of 1877, and so the plaintiff could not claim the bonefit 
of the law as to acknowledgment contained in the earlier Act. 
the law of limi- 
tation applicable to a suit or proceeding is the law in force 
m of the suit or proceeding, unless 
there is a distinet provision to the contrary: see Gurnpadapa 
Bampa v. Virbhadrapa Irsangapa.' As Act No. ХУ of 1877 
was in force when the suit was brought and there is no provi- 
sion in it limiting or postponing its application, section 19 
of that Act applied to the case”: 800 Shantor Lol v. Soni 
Tam. "This statement of the law was approved Бу the Privy 
Council on appeal and it is this approval that ix supposed to 
have affected the decision of the majority in Manjhoori Bibi v- 
Akel Маите? Tt certainly is not а decision on the same 
Act as that under consideration in Manjhoori Bibi's Case, 
and as it is the construction and effect of a different Act that 
was under consideration, the Privy Council judgment cannot 
bo regarded as а direct authority on the Aet not before it. 

On the contrary the essential conditions of the two casos 
are so distinct that in our opi cannot be said that the 
eflîer decision is, in relation to the ciroumstances of this caso, 
affected by the judgment of the Privy Council, It is an 
established axiom of construction that though procedure may 
be regulated by the Act for the time being in force, still the 
intention to take away а vested right without compensation 
or any saving, is not to be imputed to the Legislature unless 
it be expressed in unequivocal terms (Cf. The Commissioner of 
Public Works (Cape Colony) у. Lagan.*) ‘That this view is not 
limited to those cases where rights of property in the limited 
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“are involved, is shown by The Colonial Sugar Refining 
ж. Irving," where it was held that an Act ought not to be 
“construed as to deprive а suitor of an appeal in a pending 
"which belonged to him as of right at the date of the 
of tho Act. Equally is a right of suit a vested right, 
in Jackson v. Woolley,* the Court of Exchequer Chamber 
. declined, in the absence of something putting the matter beyond 
_ doubt, to pat on an Act a construction that would deprive any 
person of a right of action vested in him at the time of the 
of the Act. 
0 > Williams J. said: "It would require words of no ordinary 
“strength in the statute to induce ue to say that it takes away 
“such a vested right.” 
© Here the plaintiff at the time when the amending Act was 
‘passed had a vested right of suit, and we see nothing in the Act 
‘ay amended that demands the construction that the plaintiff. was 
thereby deprived of a right of suit vested in him at the date of 
‘the passing of the Amending Act. It i» not (in our opinion) 
even a fair reading of section 184 and the thinl Schedule of 
“the Bengal Tenaney Act, as amended, to hold that it was 
intended to impose an impossible condition under pain of the 
forfeiture of а vested right, and we can only construe the amend- 
ment as not applying to cases where its provisions cannot be 
obeyed, ‘The law as amended may regulate the procedure in 
"suits in which the plaintiff could comply with ite provisions, but 
cannot (in our opinion) govern suits where such compliance was 
from the frst impossible. The effect is to regulate not to 
‘confiscate. ‘There are thus two positions; where in aeconlance 
with its provisions а suit could be brought after the passing of 
‘tho amendment, it may be that the amendment would apply, but 
Where it could not, then the amendment would have no applica- 
‘tion, ‘The facts in Soni Ram v. Kanhaiya Гаї" did not involve 
‘the second of these positions, and we therefore bold that the 
С decision of the majority in Maxjhoori Bibi v. Ade! Makvmed,* 
во far na it relates to that position, bas not been affected by the 
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* (1858) 8 KL & BI. 784; 120 Е.К 292. 

^ (1913) 1. L. н. ав AN. 227; 1. R. 40 LA. 74 
(1913) 17 €. W. N. кө. 





if the Privy Couneil in Soni Ram v. Kanhaiya Lat, 
кои он сәм it lays down 


ilar rule for suits within the first of the two positions, — 
‘This however, is а point not before us, and on it therefore wo 00 
do not express any definite opinion. Our judgment is onthe — — 
question of limitation only, and the result is that we restore 
the decree of the Munsif with costs throughout, 
xore. 
If when the тет Act comes into force the right to me ix not sub- 
sisting, the parties cannot атай themselves of the remedy given by the 
mew Ach Srinath v. Khater, L- R. 18 1 A. 85; 1.1. R. 10 Cale. O02, Their 
[Lordships of the Judicial Committee pointed vot that the cause of action under 
the eld law arose in February, 1800, when the mortgagor’ right to possession 
wea determined, and that when the Transfer of Property Act came into force 
het right had become extinguished; end they consequently held that there 
Wes nothing in the Transfer of Property Act, See. 2, to revive a right which 
Tred become eatinct, Bee also Khana Lal v. Gobind Krishna, L. R. 38 LA. — | 
Ty ПОЛА 33 АП, 258 and Mahomed Mehdi v. Бана, LL. А, 97 Dom, 399. —— 
But, f the right to woo я wabeiatiog om the date of the new or amending Act, 
the remedy provid by it le available to the partien: Perpush Korr v. Mah 
LLR. H Oale. 188, Dh» Sundari v. Лаа! Chander, L L. R. 12 Cale. 
Chidambaram Chatti v, Karuppam Chetty, 1, L R. 36 Mad, 075; and 
Kanhaiya Lal, В. 40 1. А. Та; Ll. R. 35 АП, 297. The 
їйїр сме shows that the mew Act cannot be applied to take away any 
vested rights to relief existing under the repealed Aet. 


























б =o n l 
Р (1919) 1, L. й. эв Ай. 297; E R, 40 1 A. 4. 





